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United States District Court, District of Indiana. 

BRADSHAW, Assignee, &c, v. KLEIN. 

An assignee in bankruptcy may maintain an action to set aside a fraudulent con- 
veyance by the debtor before he was adjudged a bankrupt, even though the convey- 
ance was before the passage of the Bankrupt Act. 

Such action is not limited to conveyances made within six months of the filing 
of the petition. The general language of the 14th section of the Bankrupt Act is 
not limited in this respect by the 35th section. 

This was a bill in equity, filed by William A. Bradshaw, 
assignee of Armsted M. Klein, a bankrupt, against Henry Klein 
and others. 

The bill charged that the bankrupt, before the passage of the 
Bankrupt Act, transferred certain property to one John A. Klein, 
without consideration, for the purpose of defrauding the bank- 
rupt's creditors ; that said John A. Klein, without consideration, 
transferred the same to the defendants, who now claim title 
thereto, ; and that the bankrupt has ever retained, and now retains 
possession of said property. And it prayed that the property be 
made assets in the assignee's hands for the benefit of the bank- 
rupt's creditors. 

The defendants demurred to the bill, and the only question 
made in support of the demurrer was : Can the assignee of a 
bankrupt maintain an action to recover back property conveyed 
away by the bankrupt with intent to defraud his creditors ? 

March, in support of the demurrer, argued that the assignee 
takes such rights of action only as the debtor had before he was 
adjudged a bankrupt ; and that, as he could not have sued, before 
that adjudication to recover back property conveyed by him in 
fraud of his creditors, so his assignee cannot, afterwards, sue to 
recover it back. 

Bitter, for plaintiffs. 

McDonald, D. J. — There can be no doubt that a transfer of pro- 
perty, made with intent to defraud creditors, is valid as between 
the parties to it ; and that the seller having delivered over the 
possession of the property, cannot recover it. To such a case the 
maxim applies, that in pari delicto potior est conditio possidentis. 
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And it is true that the 14th section of the Bankrupt Act transfers 
to the assignee all the rights of property and of action previously 
held hy the bankrupt. But does the assignee represent the rights 
of the bankrupt, and his rights only ? Does he not also represent 
the rights of the creditors ? 

It is very clear that, but for the adjudication of bankruptcy, 
the creditors might subject to the payment of their debts property 
conveyed by their debtor in fraud of their rights. But now, 
since he is adjudged a bankrupt, this right is taken away from 
them. The law will not allow them to sue at all for their debts. 
And if the assignee cannot maintain an action to have the fraudu- 
lent conveyance set aside, and the property subjected to the pay 
ment of debts due to creditors, there can be no remedy whatever 
in such a case. So to decide, would altogether defeat the opera- 
tion of the statutes against fraudulent conveyances in all cases of 
bankrupt debtors. For if the ground assumed in support of the 
demurrer be tenable, then a failing debtor may to-day transfer all 
his property with intent to defraud his creditors, and six months 
hence be adjudged a bankrupt, without any power in any person 
to reduce the property thus fraudulently conveyed to assets for 
the payment of his debts. Courts ought to be very reluctant to 
indulge a doctrine fraught with such consequences. Under the 
Bankrupt Act of 1841, the Supreme Court of Mississippi has, 
indeed, held this doctrine. But I have no hesitation in pro- 
nouncing that decision erroneous. A very high authority, Judge 
Curtis, under the Act of 1841, decided differently. He held 
that " there is a broad distinction between a bill by a bankrupt, 
the author of the fraud, and one by the assignee, who seeks to 
recover the property for the benefit of the very interest sought to 
be defrauded ; and that the ground of refusing relief to the author 
of the fraud is a principle of public policy, which forbids the 
court to be auxiliary to a plan for evading the law and depriving 
the creditors of their just and legal rights ; but that when the 
assignee sues, the case is reversed — to grant the relief, is to act 
in accordance with these rights of creditors and in opposition to 
the contemplated fraud, while to refuse it, would be to aid in its 
perpetration:" Carr v. Hilton, 1 Curtis' Rep. 230. 

If, as Judge Curtis held, under the Act of 1841, the assignee 
of a bankrupt might maintain an action to set aside a fraudulent 
conveyance made before that act was passed, the reason for allow- 
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ing such an action, under the Bankrupt Act of 1867, is much 
stronger. The Act of 1841 merely provided, as the present act 
provides, that the bankrupt's title to all his property should vest 
in his assignee, with the right to sue for the same : 5 U. S. Stat- 
utes at Large 442, 443. But the Bankrupt Act of 1867 goes a 
step further, and, in the 14th section, declares that, " All the 
property conveyed by the bankrupt in fraud of his creditors 
» « * « « ghall, in virtue of the adjudication of bankruptcy 
and the appointment of his assignee, be at once vested in such 
assignee." 

Counsel for the defendant insist, however, that the 35th section 
of the act modifies the language of the 14th section above cited, 
and limits the right of action to set aside fraudulent conveyances 
to four, or, at most, six months. But I cannot assent to this con- 
struction. I think the provision above cited from the 14th section 
relates to the state statutes against fraudulent conveyances, and 
to these only ; and that the 35th section of the Bankrupt Act has 
no reference to those statutes, but is only intended to reach frauds 
on the Bankrupt Act. The two sections relate to different sub- 
jects ; neither of them, therefore, can be construed as explaining, 
modifying, or limiting the operation of the other. 

On the whole, I conclude that an assignee in bankruptcy may 
maintain an action to set aside fraudulent conveyances made by 
the debtor before he is adjudged a bankrupt, and even before the 
Bankrupt Act was passed, provided the person to whom the trans- 
fer was made was a party to the fraudulent intent, or received 
the transfer without valuable consideration, and provided the 
action is not barred by the Statute of Limitations. 

The demurrer is overruled. 
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supreme court of new york. 1 

Common Carriers. 

Limitation of Liability. — A common carrier cannot limit his liability 
by a memorandum or note on the card or ticket which he delivers on the 

1 From Hon. 0. L. Barbour ; to appear in Vol. 49 of his Reports.- 



